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DETAILED ACTION 

Election/Restrictions 

1 . Applicant's election with traverse of claims 1 1-12 in the reply filed on July 22, 2010 is 
acknowledged. The traversal is on the ground(s) that the common technical feature is an 
effervescent system and temperature of at least 35°C. This is not found persuasive given the 
effervescent system is apart of fiber composition which also contains pectin and indigestible 
oligosaccharide. Further all components of the fiber composition are disclosed in US 6,884,445; 
pectin (col. 5, lines 40-45), indigestible oligosaccharide (col. 5, line 29), and the teaching of the 
use of an effervescent system with pectin (col. 2, lines 1-10). Given that all three components are 
found in each of Groups I-IV, they comprise the common special technical feature. Liquid 
having temperature of 35 C is not found in Group IV, however, and therefore cannot be part of 
the common special technical feature. 

2. The requirement is still deemed proper and is therefore made FINAL. 

3 . Claims 1-10, 13-16, and 18-19 are withdrawn from further consideration pursuant to 37 
CFR 1.142(b), as being drawn to a nonelected group, there being no allowable generic or linking 
claim. Applicant timely traversed the restriction (election) requirement in the reply filed on July, 
22, 2010. 

Claim Rejections - 35 USC §102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S. C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 
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(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or 
on sale in this country, more than one year prior to the date of application for patent in the United States. 



5. Claim 12 is rejected under 35 U.S.C. 102(b) as being anticipated by Koren et al. US 
6,884,445. 

Koren discloses a hot liquid fiber product comprising a calcium salt having a solubility 
below about 0.15 g per 100 ml of water at 20°C and at pH 7 which provides more than 0.05 g of 
dissolved calcium per 100ml water at a pH below 5 and at a temperature of 37°C (col. 6, lines 
45-65), fiber between 0.1 g and lOg per 100ml (said range clearly falls within the claimed range) 
(col. 11, lines 13-15), an indigestible oligosaccharide with a degree of polymerization between 2 
and 60 monose units (col. 5, line 29), also the product has a viscosity below about lOOmPas (col. 
12, lines 45-50) and "[p]erferably the composition has a viscosity at pH 3 and 37°C which 
exceeds 250mPas." (col. 12, lines 55-58). 



6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 



7. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 



Claim Rejections - 35 USC §103 



1. 
2. 
3. 



Determining the scope and contents of the prior art. 

Ascertaining the differences between the prior art and the claims at issue. 

Resolving the level of ordinary skill in the pertinent art. 
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4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

8. This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1 .56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

9. Claim 11 is rejected under 35 U.S.C. 103(a) as being unpatentable over Koren et al. 
US 6,884,445 in view Tarral WO 96/33694. 

Regarding claim 11, Koren discloses a hot liquid fiber product comprising a 
reconstitutable composition comprising a mixture of at least O.lg of pectin (col. 6, lines 10-20), 
an indigestible oligosaccharide with a degree of polymerization between 2 and 60 monose units 
(col. 5, line 29). The composition also comprises a calcium salt having a solubility below about 
0.15 g per 100 ml of water at 20°C and at pH 7 which provides more than 0.05 g of dissolved 
calcium per 100ml water at a pH below 4 and at a temperature of 37°C (col. 6, lines 45-65). It is 
noted that the viscosity of the reference exceeds that which is presently claimed at 37°C (col. 12, 
lines 41-65); however the reference does disclose "[t]o decrease the viscosity of the present 
composition (at near neutral pH), ingredients may advantageously be added" (col. 13, lines 10- 
20). Therefore, given the guidance of the reference, one of ordinary skill would have been able to 
obtain a viscosity below about lOOmPas at a pH that exceeds 4. It is also noted that although the 
reference teaches the use of an effervescent system with pectin is known in the art (col. 2, lines 
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1-10) and the use of a calcium salt, such as calcium carbonate, the reference does not disclose the 
invention to comprise an "effervescent system". 

Tarral discloses a composition "compris[ing] at least one pectin associated with a 
complex composition comprising firstly an effervescent pair which easily disperses the pectin in 
water and hydrates it and regulates the gellification process irrespective of the hardness of the 
water used for the suspension, and secondly a mixture of compounds which provide the calcium 
ions necessary for the formation of the gel in an acid medium, together with magnesium ions 
regulating the kinetics of the calcium availability."(Abstract). 

Therefore, it would have been obvious to one of ordinary skill in the art to incorporate the 
effervescent system as disclosed by Tarral into the invention of Koren in efforts to disperses the 
pectin in water and hydrate it and regulate the gellification process. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to LELA S. WILLIAMS whose telephone number is (571)270- 
1 126. The examiner can normally be reached on Monday to Thursday from 7:30am-5pm (EST). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Callie Shosho can be reached on 571-272-1 123. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



LELA S. WILLIAMS 
Examiner, Art Unit 1787 

/L. S. W. / 

/Callie E. Shosho/ 

Supervisory Patent Examiner, Art Unit 1787 



